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ABSTRACT

Compulsory land acquisition has for most period of time been one of the fundamental issues that have
daunted the Government of Uganda in respect to the preservation and protection of its people rights to
property. This has been evidenced in the Albertine Graben region, whereby, the affected persons have
been arbitrarily infringed of their properties, some having been relocated with or without compensation,
the environmental preservation mechanisms not being adhered to, all done without the full participation

of the project affected persons in determining the compensation values.

Access to energy is regarded as a fundamental requirement to socioeconomic development and poverty
alleviation. According to the United Nations, unequal access to energy and low human development are

highly correlated.

This study adopts the energy justice theoretical frame work, assessing the distributive, recognition and
procedural elements of energy justice based on Rawls’theory of fairness that demands that in acquiring
land for petroleum projects, the state must consider the landholders as equals, which calls for a
participatory approach, consultation with the project affected people, obtain their consent, decisions to be

reached by consensus and consider their livelihoods in calculating compensation.

The purpose of this thesis, is to establish whether the ownership rights and their transfer to extractive
industries has been legally implemented or manifested with illegalities and human violations, to assess
the legal and institutional frame governing compulsory land acquisition, whether the international best
standards were adhered to, identify the gaps in the current legal regime, discuss the social implications to
the livelihoods of the affected parties, the compensation mechanisms adopted and implemented, and the

irregular practices executed that do not observe the law and then provide recommendations.

The research shall dwell on the three major oil projects in the area: “Tilenga, Kingfisher, and the Kabaale
Industrial Park, which have acquired considerable land, for the progress of these projects. This will be

done with the engagement of the case law, both local and foreign laws.
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CHAPTER ONE

GENERAL INTRODUCTION.

1.1 Introduction

This chapter presents the background of the study, statement of the problem, the objectives of the study,
scope, methodology, the research questions, the hypothesis, the scope of the study, the significance,

justification and operational definition of terms and concepts.

1.2 Background of the study

The right to property is a fundamental and cardinal pillar of all democratic societies.* Access to land is
essential for the attainment of a dignified livelihood,? serving as a catalyst for economic growth, social
development and poverty alleviation. It reflects social justice and equality, and constitutes the basis to

access food, housing and a source of security in the fight against hunger in the world.?

Commercial oil deposits were first discovered in the Albertine Graben region in western Uganda in 2006,
from that time, the Government of Uganda started the exploitation phase.* The extraction of oil means
that, there will be many large projects in the region, including among others, an oil refinery, the
generation of electricity from gas, the export of crude oil to the international markets through the East

African Crude Oil Pipeline to Tanzania.

The Government expects the oil projects to boost the economic growth, job creation, contribute to

poverty eradication, and improve on the general standard of living of Ugandans.® However, each project

L A. Alias and N. Daud, ‘ Payment of adequate compensation for land acquisition in Malaysia, 12 Pacific Rim Property
Research Journal (2006), p. 326.

2 p. Gelbspan and F.G. V.Thea, Land in the struggle for Social Justice: Social Movement Strategies to Secure Human Rights
(2013) available at http://www.terradedireitos.org.br.

3 Commission on Human Rights, Report of the Special Rapporteur on the Right to Food, Jean Ziegler, UN Doc. A/57/356 (27
August 2002) (Ziegler Report), para. 22.

4Vokes, R . The politics of oil in Uganda. Afr. 2012, 111, 303-314.

5 Kinyera, P.B. Land, oil and expressions of citizenship in uganda’s Albertine Graben. Extr. Ind. Soc. 2019,6, 110-119.

1



requires high amounts of capital, technical expertise, and land. The demand for land has resulted to the

displacement of huge numbers of people.®

The research is conducted in three project areas of Tilenga, Kingfisher and Kabaale Industrial Park.
Tilenga Project is an oil exploration project implemented by Total, a French multinational oil and gas
company.’ It lies within the Murchison Falls National Park, this project is fundamental for Uganda’s
economy due to the anticipated revenues expected. Tilenga project is about 1170 hectares of land, having
physically displaced 265 people with their livelihoods, to the effect that, they lost their means of crop
production, livestock grazing, and natural resource gatherings.® Land compensation rates were fixed by

the Chief Government Valuer at 3.5 Uganda million shillings per acre.

The Kingfisher oil development project is located in Hoima district on the southern edge of Lake Albert,
under the operation of CNOOC Uganda, a Chinese company.® The total land take for the kingfisher
project is approximately 340 hectares, with a total of 680 affected households, and 2949 persons *° of the
total affected population. Already the project affected persons are not happy because there’s increased
pressure on their land by the foreigners, corrupt practices, increased opportunistic land acquisition by

outsiders, including the government, and lack of a fair compensation for lost land.

The Kabaale Industrial Park land takeover is approximately 2957 hectares from communities in 13
surrounding villages of Buseruka Sub County in Hoima district. The park holds an international airport
being constructed, intended to service the oil and gas development, an oil refinery and crude oil export
hub among others.

According to the information gathered from the Uganda Petroleum Authority, land acquisition for this
park commenced in 2012, whereby 7118 persons were affected, 93 families chose to be relocated under

the Resettlement Action Plan, while 2670 households opted for cash compensation. Though its noticed

6 Ogwang, T.; Vanclay, F. Van den Assem, A. Impacts of the oil boom on the lives of people living in the Albertine Graben
region of Uganda. Extr. Ind. Soc. 2018, 5, 98-103.

7 Available online: https://www.total.com (accessed on 18 June 2022)

8 Atacama Consulting. Tilenga Project: Resettlement Action Plan 1 (RAP 1) for the proposed Industrial Area and N 1 Access
Road; Atacama Consulting: Consulting: Kampala, Uganda, 2018.

% Golder Associates. Environmental and Social Impact Assessment for the CNOOC Uganda Itd Kingfisher Oil Development,
Uganda, Social and Cultural Heritage, Vol. 4C; Golder Associates Africa: Durban, South Africa, 2018.

10 1bid
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that, there are still many people not yet compensated, and while | asked the Uganda Petroleum Authority
about this matter, they argued that, those who had not yet been compensated either never presented
themselves for verification or were their issues are still being handled and they also resorted to send the

compensation money to the court’ account for those who are not traceable.

It’s been noticed that, large projects require very large tracts of land, if not well managed, they cause
displacement and resettlement which can have negative implications to the local communities. This call
for the adherence to the international best standards, which prohibits for involuntary resettlement, and
where resettlement is unavoidable, for all the affected parties to be fully and fairly compensated and to be

practically engaged in the resettlement process.*?

Studies indicate that land grabbing and lack of transparency and accountability are the major causes of
social tensions leading to aggravated human rights violations against the local communities where
extractive activities take place.**Reports show that, petroleum conflicts have created 4 million deaths and

the displacement of millions in countries like Libya, South Sudan, Nigeria, Algeria and Sudan.*

Scholars have argued that, the extractive sector tend to be associated with the resource curse and issues in
regard to corruption, political and social instability, and economic underperformance rather than positive
and inclusive growth and development.® In the mid-1990s and early 2000s, the literature from political

and economic scholars indicate that, the benefits from oil and gas was not realized which led to increased

1 vanclay, F. Project-Induced displacement and resettlement: From Impoverishment risks to an opportunity for
development? Impact Assess. Prof. Apprais. 2017, 35-21.

12 |FC, Guidance Note 5: Land Acquisition and Involuntary Resettlement; International Finance Corporation: Washington, DC,
USA, 2012.

13 See, Prosper . B . Matondi, Kjell Havnevik & Atakilte “ Introduction: biofuels, food security and land grabbing in Africa” in
Beyene Prosper Matondi, K Jell Havnevik & Anakile Beyene (eds) Land Grabbing and Food Security in Africa (2011) at 7-9;
Also see, Sonja Vermeulen and Lorenzo Cotula ‘ Over the Heads of Local People: Consultation, Consent and Recompense in
Large —scale Land deals for Biofuels Projects in Africa” (2010) 37 (4) Journal of Peasant Studies 899-916; Lorenzo Cotula Land
Deals in Africa: What is the Contract? (2011) at 16.

14 See, Judith Burdin Asuni ‘ Special Report on Blood Qil in the Niger Delta’ ( United States Institute of Peace Washington, DC:
Report no. 229 of 2009) at 4; See also, Department for International Development (DFID) ‘ The Causes of Conflict in Africa:
Consultation Document’ ( London: SW1E 5JL United Kingdom 2001) at 8; World Bank ‘ Country Study Angola, Qil, broad —
based growth and equity’ ( Washington D.C., 2007) at 8; World Bank ‘ Report on the World Bank on Southern Sudan’ (
Washington D.C 2018) available at https://www.worldbank.org/en/country/southsudan/overview accessed on the 20th of
November 2022.

15 Collier, P. The Bottom Billion; Why the Poorest Countries are failing and What Can be Done About It; Oxford University
Press: Oxford, UK, 2007.
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poverty, armed conflict and corruption in the most oil producing countries by that time to the effect that,
the problem went beyond the Dutch Disease whereby the natural resources made other export sectors so
uncompetitive.®

The proponents of transparency and accountability claim those, nations with insufficient government
accountability or transparency mechanisms, are more likely to get involved in bribery and diversion of
public funds to private accounts and ignore the environmental degradation, resource related violence and

human rights violations.!’

In response to the above concerns, the Extractive Industry Transparency Initiative (EITI) Principles were
adopted in 2003 whereby Uganda was admitted as an EITI implementing country in August 2020. The
aim is to strengthen efforts in ensuring transparency in the sector, strengthen tax collection, promote
public debate, improve investment climate, build trust and create lasting value from the petroleum and

mineral resources.

To achieve the above objectives, the Uganda government came up with a development policy, contract
plan and license publication, the documentation of planned reforms on beneficial ownership
transparency, communication and dissemination of data mechanisms and state participation initiatives in
the extractive sector, to enhance revenue management and accountability through the publication of data
on social and environmental expenditures, quasi-fiscal payments and the full documentation of

environmental impact.

So, this research dwells on the assumption that, the establishment of a transparent regulatory framework
for land acquisition, guarantees fair compensation while land is acquired for purposes of extractive
activities in the promotion of constitutional rights to property, and adherence to the principles of fairness
in the compensation process to limit land conflicts arising as a result of the acquisition of land in the oil

and gas sector.

16 ibid
7 ibid



Scholars like Cotula *8have argued how fairness can be maximized to limit conflicts and incidences of
marginalization and low productivity arising from land grabbing for petroleum exploitation. He goes
ahead to assert that, there’s always need for free, prior and informed consent before the acquisition of

land from the local communities which calls for their full participation in the whole acquisition process.

So, Uganda needs to make sure that, the land required for oil and gas infrastructural development should
be acquired in a fair and transparent manner, with the participation and consent of the affected original
land owners, and the local communities need to be fairly and promptly compensated.

Currently, with the signing of the Financial Investment Decision (FID) on the 1% February, 2022 with the
engagement of Total Energies EP Uganda, CNOOC Uganda Ltd, UNOC AND Tanzania Petroleum
Development Corporation (TPDC) for the Tilenga, Kingfisher, EACOP projects assuring commitment to
the development of the oil and gas sector in Uganda with an investment worth $ 10 billion, which will
boost both the upstream and midstream investment projects. This will require the full compensation of

the affected parties in that regard.

So, if land acquisition and future revenues are well managed, it could lead to economic prosperity and
improved standards of living of Ugandans, however, if mismanaged, it will result into many severe
implications among others: project delays, escalating costs, reputational damage, food insecurity and
conflict.

The concept of Compulsory Land Acquisition and Compensation in Uganda

In Uganda land ownership belongs to the citizens. The 1995 Constitution provides that land in Uganda
belongs to the citizens and shall vest in them in accordance with the land tenure systems provided for in
the Constitution which includes customary, freehold, leasehold and mailo®®.

The history of this country was characterized by compulsory acquisition of property without prior
payment of compensation. This was manifested with the government acquisition of properties belonging

to the Kabaka of Buganda in 1965 to 1966, the nationalization of foreign companies in 1969 what came

18|, Cotula., ,N. Dyer & S. Vemeulen ‘ Bioenergy and Land Tenure: The Implications of Biofuel for Land Tenure and Land
Policy’, Land Tenure Working Paper, FAO and IIED Fueling Exclusion? The Biofuels Boom and Poor People’s Access to Land (
London : 2008).

19 Article 237



to be called the Nakivubo Pronouncements and the expropriation of Asian properties in 1972 to 1973 by

the military government of the time.

The Land Acquisition Act came into force on the 2" July 1965, enacted under the 1962 Independence
Constitution. Thereon Article 22 provided that:

22 (1) “ No property on any description shall be compulsorily taken possession of, and no interest in or
right over property of any description shall be compulsorily acquired, except where the following

conditions are satisfied that is to say;

a) The taking of possession or acquisition is necessary in the interest of defense, public safety,
public order, public morality, public health, town and country planning or development or
utilization of any property in such a manner as to promote the public benefit; and

b) The necessity therefor is such as to afford reasonable justification for the causing of any hardship
that may result to any person having an interest in or right over the property; and

c) Provision is made by a law applicable to that taking of possession or acquisition, for the prompt

payment of adequate compensation.”

The same Article was reproduced word by word in the 1966 interim Constitution.?’ However, Article
26 of the 1995 Constitution fundamentally changed the substance by incorporating the aspect of prior
payment of compensation strengthening the principle of fairness.

The 1995 Constitution established a new constitutional era in regard to land ownership and property
protection rights for Ugandans to enjoy. Pursuant to Chapter fifteen, ownership of land is vested in the
Citizens of Uganda.?! Then Chapter Four, of the same constitution provides effective protective strings in

the protection from deprivation of property under Art. 26 as provided:

1. “Every person has a right to own property either individually or in association with others.
2. No person shall be compulsorily deprived of property or any interest in or right over property of
any description except where the following conditions are satisfied-
a) The taking of possession or acquisition is necessary for public use or in the interest of

defense, public safety, public order, public morality or public health; and

20 Article 13 of the 1967 Constitution.
21 Art. 237 of the 1995 Constitution of Uganda.



b) The compulsory taking of possession or acquisition of property is made under a law which
makes the provision for-
I.  Prompt payment of fair and adequate compensation, prior to the taking of
possession or acquisition of property; and
ii.  The right of access to a court of law by any person who has an interest or right

over the property.”??

So, Article 26 (2) (b) clearly portrays for the payment of fair and adequate compensation which must be
preceded before the taking of possession of the person’s property.

This principle was further emphasized in the case of Uganda National Roads Authority vs. Asuman
Irumba and Anor, whereby the supreme court held that, Sec. 7 of the land Acquisition Act which
allowed for the government to compulsorily acquire land and pay lease was unconstitutional as it
violated Art 26 (2)(b) of the Constitution. The compensation must come prior to the acquisition and must
be adequate, and it must place the affected person on the same form as before or even in a better but not
a worse off position.

However much Art 26 (2) (b) provides for prompt payment of fair and adequate compensation prior to
the taking of possession or acquisition of the property by the Government, the Land Acquisition Act does
not provide for payment of fair and adequate compensation as provided in the Constitution. It only refers

to compensation without providing the mechanisms of how to assess compensation.

Although, the Land Act 1998 tried to harmonize this situation by providing under section 41(6) that
compensation should be paid to the land owner in accordance with the market valuation assessed on a
willing seller willing buyer basis, this notion was challenged in the case of Sheema Cooperative
Ranching Society & 31 Ors vs Attorney General?® where it was held that ¢ the Compensation award
offered by Government pursuant to the Valuation Report of August 2005 was outdated and insufficient

and inadequate since it was not based on the open market value and disturbances were never considered.”

Land ownership system in Uganda is to the effect that, land is owned by the people and if the state wishes
to utilize the land, there must be prior and adequate compensation provided to the owner before the

government can compulsorily acquire the land.

22 Article 26 of the Uganda Constitution 1995
23 High Court Civil Suit No. 103 of 2010 [2013]



The arising question is whether the right to own property is absolute? Under Article 43 of the 1995
Constitution, the right to own property is not non - derogable and it’s limited as it provides that:
1) In the enjoyment of the rights and freedoms prescribed in this chapter, no person shall prejudice
the fundamental or other human rights and freedoms of others or the public interest.
2) Public interest under this article shall not permit —
a) Political persecution;
b) Detention without trial;
c) Any limitation of the enjoyment of the rights and freedoms prescribed by this chapter
beyond what is acceptable and demonstrably justifiable in a free and democratic society,

or what is provided in the Constitution.

Sec. 42 of the Land Act goes ahead to provide that, the Government or Local government may acquire
land in accordance with Articles 26 and 237 (2) of the Constitution. This is to the effect that;

Article 237(2)(a) provides that notwithstanding clause 1, the government or a local government may
subject to Article 26, acquire land in the public interest, this implies that this right is not sacrosanct as
emphasized in the case of Amooti Godfrey Nyakaana vs NEEMA & Ors Constitutional Appeal No.
05/2011 where it was held that, ” an analysis of the provision of the Constitution (Articles 26, 237, 242,
and 245) points to the principle that although one has a right to own land through one of the systems of
land tenure listed in the Constitution, there may be situations which necessitate the government either to

take over that land or to regulate its use for the common good of all the people of Uganda.”

Land rights in the oil and gas sector, are subdivided to include the surface rights and the subsurface
rights. The surface rights belong to the citizens who are required to be compensated in order to utilize
their rights, whereas the sub-surface rights belong to the government and are held in trust for the people.
Avrticle 26 (1) of the 1995 Constitution of Uganda provides for every person’s right to own property
either individually or in association with others, whereas Article 237 provides that, the land in Uganda
belongs to the citizens of Uganda and shall vest in them in accordance with land tenure systems:

customary, freehold, mailo and lease hold.



The issue of land ownership, rights and interests in land has remained a socio-economic sensitive
matter.2* Majority of Ugandans regard land as their only source of livelihood for sustainability, food,

shelter, health care among others.

Land ownership has proved to be a cardinal element of identity within the institutions of human society.
It details the various rights that ought to be enjoyed, among others; the right to possess, right to use, the
right to manage, the right to the property income, the right to the capital, the right to security, the rights

or incidents of transmissibility.?

According to Okere, 2%expropriated owners more often than not, thwart government efforts to put land to
the intended use, whereas, Larbi.?” Asserts that, Compulsory acquisition is the legal tool the government
executes to acquire private rights in land without the consent of its owner or occupant in order to benefit
society for investments in roads, railways, harbors and airports; for hospitals and schools; for electricity,
water and sewage facilities; and for the protection against flooding and the protection of water courses
and environmentally fragile areas among others.?

Uganda’s oil and gas sector has tremendously evolved to the effect that, the extraction, processing and
distribution of the oil now require infrastructural development, which demands for considerable
acquisition of land from the surrounding community project sites. These projects are specifically:
Tilenga; Kingfisher; the East African Crude Oil Pipeline. Findings reveal that, already some people have
started enjoying job opportunities, however, a large number of the project affected persons have been
displaced, causing food insecurity, disintegration of social and cultural cohesion, and reduced access to

social services.

24 John . T. Mugambwa, 2002, Source Book of Uganda’s Land Law — Kampala, Fountain Publishers, p.3
25 A.M Honore, “ Ownership” in A.G. Guest (ed.) Oxford Essaya in Jurisprudence, Oxford University Press, ( 1961).
26Qkere, G.T. The Role of the Estate Surveyors and Valuers in Compulsory Land Acquisition and Compensation in Nigeria. A

paper presented at NIESV Anambra StateBranch C.P.D Seminar, Awka.2003.

?’Larbi, W. O. Compulsory Land Acquisition and Compensation in Ghana: Searching for Alternative Policies and Strategies.
FIG/FAO/CNG International Seminar on State and Public Sector Land Management, Verona, Italy, September 9th — 10
2008.

28Noel, P.G. (1998). Property Theory, Property Rights, and Land Beliefs: Views of New York State Wetlands Owners and

Permit Applicants about Land Ownership and Wetlands Regulations. MSc. Thesis, Faculty of the Graduate School of Cornell
University.1998.



The enjoyment of land is a fundamental and basic human and societal prerequisite that nature demands
from everyone, that guarantees access to shelter and livelihoods that promotes the universal human rights
in areas of poverty reduction, food security, sustainable rural and urban growth and development and

economic prosperity.

Before, an owner enjoyed immunity from expropriation as a fundamental element in the society to the
effect that, alienation of individuals was a normal practice without legal recourse. However, from the
eighteenth century, this doctrine changed with the coming into force of the emphasis that the owner
should be subjected to prohibitions and restrictions in the enjoyment of these rights, which eventually,

resulted into the call for prompt, adequate and effective compensation.

The international law regulating the private foreign wealth deprivations are best explained by two major
interests:” the national interest on all property within its territorial competence®®; and the common
interests of the international community in enhancing maximum production and the flow of wealth across
the state boundaries.

The extent of “prompt” compensation is case specific and depends on the situation of each State. Though,
there may be some exceptional circumstances in which a State may not be able to compensate including

foreign exchange restrictions which must be considered.

Adequate compensation must correlate with the market value of the investment, putting into effect the
investment market value, fair price, genuine value and the real economic value. The principles that
determine valuation include full compensation or” restitution in integrum,” which is calculated with the

Hull formula of prompt, adequate and effective compensation.

Avrticle 244 of the Constitution of the Republic of Uganda 1995, puts oil and other minerals under the
protection of the Government and provides for benefit sharing between the community, the local

government and the individual owner of such land.

2 |t should be noted that contemporary opinion asserts that states incur international responsibility, in the absence of treaty
obligation, not by the taking itself, but by failure to provide compensation there for. This is logical owing to the conceded
competence of states to control forms of wealth within their territorial boundaries. See Baade, Indonesian Nationalization
Measures Before Foreign Courts-A Reply, 54 Am. J. Intl L. 801, 808 (1960); Sohn & Baxter, Responsibility of States for Injuries
fo the Economic Interests of Aliens, 55 Am. J. Int’| L. 545, 555 (1961).

10



Article 244 of the Constitution provides that;

1. Subject to Article 26 of this Constitution, the entire property in, and the control of, all minerals
and petroleum in, on or under, any land or waters in Uganda are vested in the Government on
behalf of the Republic of Uganda.

2. Subject to this Article, Parliament shall make laws regulating:

a) The exploration of minerals and petroleum;

b) The sharing of royalties arising from minerals and petroleum exploitation;

c) The conditions for payment of indemnities arising out of exploitation of minerals and
petroleum; and

d) The conditions regarding the restoration of derelict lands.

e) Minerals, mineral ores and petroleum shall be exploited taking into account the interest of

the individual landowners, local governments and the Government.

Acrticle 244 of the Constitution, enables the full operationalization of the minerals and the petroleum
resources by mandating the Uganda National Land Policy to provide strategies to ensure the appropriate
management and governance of strategic natural resources. These strategic strategies are provided out in
Clause 30 of the policy whereby the government is required to:

i.  Protect the land rights and land resources of customary owners, individuals and communities

owning land in areas where mineral and petroleum deposits exist or are discovered;

ii.  Allow to the extent possible, co-existent possible, co-existence of customary owners, individuals
and communities owning land in areas where petroleum and minerals are discovered;

iii.  Provide for restitution of land rights in event of minerals or oil being exhausted or expired
depending on the mode of acquisition;

iv.  Guarantee the right to the sharing of benefits by land owning communities and recognize the
stake of cultural institutions over ancestral lands with minerals and petroleum deposits; and

v.  Adopt an open policy on information to the public and seek consent of communities and local

governments concerning prospecting and mining of these resources.

The above provisions vest ownership of land discovered with natural resources in the government.
However, ownership has to be completed by the government fulfilling all the requirements provided for

under Article 26. Failure to fulfill these conditions requires the project affected persons to approach the
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courts of law for redress. The above discussed laws should provide a smooth change of ownership for

purposes of exploiting the mineral resources.

However, it has proved to be the opposite as evidenced in the Albertine Graben Region, whereby the
government decided to retain 93% shares from royalties, and only to relinquish 6% to be shared among
the local governments in the oil producing areas, which amount is unsustainable to guarantee the required
optimization of the financial benefits,*® the cultural institution in the region are awarded only 1%, while
the communal land owners, the violent eviction victims and displacements are ignored, there’s no legal
recognition of the traditional mechanisms for dispute resolution or customary laws for managing disputes

under the customary tenure.

The Production Sharing Agreements (PSAs) signed between the government of Uganda and the
prospecting companies (Tullow oil, Dominion Qil, Heritage Oil) have remained a closely guarded secret

by both the Ugandan Government and the oil companies.

The compulsory acquisition of private property for public purposes has proved to be a significant threat
to the land tenure security across the areas of Uganda. This is already executed by the multi-national
companies and government agencies in deprivation of private land rights to suit their economic interests,
which has led the shift in the prioritization in producing only documents reflecting property rights in
regard to cadastral surveys, mapping customary land claims, registration and titling of land, and

notwithstanding, the inherent rights one ought to enjoy on land.

According to my research, the legal regime does not provide the mechanisms for the calculation of the
compensation to be made to the victims. However much, the 1995 Constitution of Uganda provides for
the prompt payment of just compensation to the land owner, but the word ‘prompt’ is not well defined to
address the timeline for compensation which normally results into delayed payments, hence,

contradicting with the principles of just and fair compensation.

These practices have led to the disrespect of the property rights enshrined in our Constitution and the

international legal frameworks, whereby, Uganda is a member state, through the arbitrary deprivation of

property.

30 The Public Finance Management Act No. 3 of 2015. Section 75.
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1.3 The Statement of the Problem

Compulsory land acquisition is one of the fundamental challenges that have proved to be both an
historical and current challenge in the planning and execution of the Government of Uganda’s
infrastructural growth and development.

This is due to the irregularities in the legal regime, capitalistic tendencies that have emerged as the result
of the mineral resources discovered in Uganda, and the level of high corruption evidenced of recent
which has led to the displacement and a higher rate of rural urban migration. It has led to high costs of
infrastructural developments and long delays resulting from prolonged compensation procedures leading
to the notion that, Uganda‘s cost of infrastructural development is one of the highest in Africa. This
results in project delays in cases where an affected person rejects compensation and resorts to court.3!

In government’s argument, those who resort to court are always in pursuit of their inherent and
inalienable right granted under article 26 of the 1995 Constitution of the Republic of Uganda. The right is
to the effect that, fair and adequate compensation ought to be paid to any person whose private property
or land has been acquired, demolished or affected by a public project. 3

Land compensation under compulsory land acquisitions is very critical for the success of any project
under oil and gas industry. This is so because the law demands an adequate and timely compensation to
the project affected persons before any project can commence. This implies that no project can
commence before the project affected persons can be adequately compensated in Uganda’s oil and gas

industry.

However, in reality, it’s noticed that, many people were not fairly and adequately compensated in the
affected project areas of the Albertine Graben regions, which led to illegal displacements, rural urban
migration, increased psychological torture, social economic inequality among others, despite the presence
of the legal framework and guidelines regarding land acquisition and compensation in place.

31Bategeka L. and John M. Matovu (2011). Oil Wealth and PotentialDutch Disease Effects in Uganda. Economic Policy
Research Centre (EPRC), June, p.40
$2Niriaiyiamani Julius and ors , Oil Politics and Land Tenure Changes in Uganda , Understanding the Curse of Dispossession

in the Albertine Region , African Social Science Review VOL. 10, NO.1, 2019.
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1.4 Research objectives
1.4.1 General Objective

The main objective of the study is to assess the efficacy of the legal regime in the protection of the

affected persons in relation to the property rights in relation to compulsory land acquisition in the

Albertine region.

1.

To assess the legal and institutional framework governing property rights and compulsory land
acquisition in Uganda.

To analyse the different land tenure systems and likely impact on compensation in the Albertine
Region

To identify the ambiguities in the legal regime governing compulsory land acquisition in Uganda.
To identify the social effects of land Acquisition in the Albertine Graben Region.

1.5Research Questions

1.

What is the current legal and institutional framework governing property rights and compulsory
land acquisition in Uganda?

What are the different land tenure systems and their impact on compensation in the Albertine
Region?

What are the gaps in the legal regime that regulate compulsory land acquisition in Uganda?

What are the social effects of land Acquisition in the Albertine Region?

1.6 Scope of the study

1.6.1 Geographical Scope

This study covered the districts of Hoima, Buliisa, Kikuube and Nwoya, specifically concentrating on

three major projects “Tilenga, Kingfisher, and the Kabaale Industrial Park where compulsory land

acquisition was effected, and this study focused mainly on the affected parties and how they were

compensated.
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1.6.2 Time Scope

The study focused on a period of time since they started the exploration phase up to the time the signed
the Final Investment Deal (FID).

1.6.3 Content Scope

The study focused on interviews, cluster of knowledge and literature on compulsory land acquisition and
property rights.

1.7 Significance of the Study

This study is expected to analyze the gaps in the laws governing compulsory acquisition and highlight
irregular practices carried out by the government agencies in the land acquisition process. It will provide
remedies on how to effectively compensate and avoid delayed compensation and unfair practices that
have been witnessed in the Albertine region.

This study provides possible recommendations to the legislators to take into account to improve on the
law and enhance a better system of compulsory land acquisition.

The study is also expected to be utilized by other future researchers as a basis for further research. It will
be relevant to government agencies, donors and other stakeholders who intend to improve the level of

compensation within the oil and gas sector.

1.8 Research Frameworks

There are two fundamental research frameworks, among others the theoretical framework and the
conceptual framework. The theoretical framework is based on the existing theories and provides the
general relationship between variables, whereas, the conceptual framework is specific and establishes the
variables that will be considered in a provided study. For this study, | propose to adopt the theoretical

framework, because it’s most suited for this research.

1.8.1 Theoretical Framework

The study adopted the ‘theory of justice’. (1971)3* John Rawls introduced in his book ¢ A Theory of
Justice’ in which he aimed to counter the utilitarian theory that had been dominant at the period of the

34 John Rawls A Theory of Justice (1971) at 21.

15



Anglo-American political theory for quite a long time whose theory ignored individual liberty and

maximised the good for all.

Rawls argued that, what the ruling class considered good might not be good to the ruled, he valued
justice as a virtue to the society and being fair. That the Constitution should be founded on the principles

of justice, which implies that, the law or decision making process should be participatory.

In the context of the petroleum activities, land acquisition and compensation process should be
participatory, engaging every person that is affected by the petroleum project, he calls for fair rules that
may lead to just ends, based on the principles of human rights, allowing the affected people to participate

fully in the land acquisition and compensation process.

Rawls connotes two principles of justice that defines his theory which are: 1). Each person is to have an
equal right to the most extensive total system of equal basic liberties compatible with a similar system of
liberty for all, and 2). Social and economic inequalities are to be arranged so that they are both: a) to the
greatest benefit of the least advantaged, consistent with the just savings principle as enunciated in the
difference principle, and b). Attached to offices and positions open to all under conditions of fair equality

of opportunity.

He asserts that, liberty limitation is allowable as long as it’s to improve the livelihood standards of the
worst off. In the context of petroleum projects, the right to own property must be protected, but where
there’s compulsory land acquisition in the public interest, the government must pay compensation to the
affected people taking into consideration their source of livelihood, and must ensure that, the

compensation is based on consent, consensus and consultation aimed at benefiting all.

The Uganda constitution 1995 sets a benchmark for the compulsory land acquisition to be effected with
‘fairness’.®® Rawls’ justice as fairness theory relates fairness to participatory approaches in the protection

of rights, including the right to property.

Rawls is critical to establishing an appropriate scheme for calculating compensation in respect to land
acquired for petroleum projects, putting into effect the elements of ‘free, prior, informed consent,

consultation and consensus building (procedural fairness).

35 Article 26 (2) (b)
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He further demands that, distributive justice ought to respect the livelihood rights of the least advantaged,
which will help to address the compensation challenges the oil reach Albertine Graben region is facing.
He suggests that, those benefiting from the production of petroleum exploitation should bear the burden
of production by allowing part of the income gained from the petroleum projects be spent towards raising

the living standards of those who sacrifice their land for the good of all.*

So, the theory of distributive justice stresses for the state to responsibly distribute the burdens and
benefits of wealth production fairly in the society. That the economic system has to be organised to
address the least advantaged members of society to be put in a better position, by ensuring equal
participation in the process of giving away their land, should be rewarded for their contribution to prevent
them from being marginalised and the calculation of the compensation must consider the livelihood of

the affected people and put them in a better position.

Though, philosophers have argued against this notion that, insisting that, individuals must be provided
the freedom to act independently on how they spend their earnings or wealth, without minimal
interference by the state,®” which Rawls rejects to the effect that, as long as the merit doesn’t give

absolute entitlement to those that have merit or talent over the less talented.

He goes ahead to provide that, fairness is a function of procedures (procedural justice) which require the
participants to be fully aware of the content of the rules to which they subject themselves.®® This call for
the consent to be bound by the rules that are expected to regulate their relationship with other participants

in what Rawls refers to as the principle of ‘Mutual acknowledgement’.*°

Rawls argues that, land for petroleum activities should embrace participatory procedures that are non-
discriminatory and equitable, 4 full information disclosure, transparency, a reasonable notice and provide
sufficient time for preparation and hearing of the affected groups.**Procedural justice entails processes
which address the lack of recognition which results into a lack of fair representation in decision making

and unequal distributional outcome.

36 See, John Rawls a Theory of Justice (Revised Edition 1999) at 74.

37 See, Nozick and Dworkin in for example: Dworkin, Op Cit, note 64 at 283 — 345; and, Nozick, Op Cit, note 56.

38 |bid.

39 Rawls’ The Justification of Civil Disobedience’, Op Cit, note 62 at 179.

40 Rasch and Kohne (n 97) 608; Heffron, Stephan and Jenkins (n 99) 2.

41 Margot Hurlbert and Jeremy Rayner, ‘ Reconciling Power, Relations and Processes: The Role of Recognition in the
Achievement of Energy Justice for Aboriginal People’ (2018) 228 Applied Energy 1320, 1322;
https://doi.org/10.1016/j.apenergy.2018.06.054; Jenkins and others ( n 94) 178.
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He argues that, justice is fair, if the parties have all relevant information and have fully engaged
voluntarily in the formulation of rules regulating their association and have freely consented to be bound
by them. The consent seeking process entails details on the nature of a proposed action, risks involved,
benefits and alternatives to the proposed action. The consultative approach is likely to address issues in
regard to compensation rates, or adequacy of compensation, type of compensation, resettlement plans

among others.

land acquisition process for large scale infrastructure is bound by technical processes such as land
valuation, compensation and other activities such as: reconnaissance surveys, stakeholder and community
sensitisation, survey and valuation data capture, compilation of detailed strip maps and valuation tables,
preparation of valuation report, identification, verification and disclosure, preparation of payment batches

and the subdivision and titling among others.

This means that, the state must adopt rules that facilitate a mutually beneficial transaction with the
affected people, which calls for their active participation in the formulation of the rules of procedures to
reasonably regulate their conduct, consent or consensus in the land acquisition process for petroleum
activities, and determination of compensation, and the rules must provide mechanisms for resolution of

disputes between the parties.*?

Unfortunately the resettlement planning and its execution has worsened the socioeconomic conditions of
the most project affected persons in Hoima District, Buseruka Sub County, where the oil exploration led
to land conflicts which threatened the existence of the indigenous communities, due to a lack of
procedural land justice system. The affected people displaced by these projects, were not engaged in the
decision making process concerning relocation preference, housing design among others. A baseline
survey carried out by HOCADEO (2012, P.29) reports that the majority of the individuals believed in the
idea that there were incidences of land grabbing whereby 46.7% strongly agreed, and believe that more

people were likely to be displaced on their land due to oil discovery.

John Rawls’ notion in his difference principle calls for the recognition of livelihood rights as one of the
fundamental interests in land. That compensation process should account for the livelihood rights in
correlation of other rights linked to the land rights. Land is considered as a source of life, and land being

42 See, Rawls, Op Cit, note 86 at 112.
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connected to the right to work, shelter and housing, land as a source of food, water and good health, land

as a cultural right, which calls for a fair compensatory legal regime in relation to land rights.

However, according to the International Labour Organisation Report 2020%3, 2.3 million women and men
around the world succumb to accidents and diseases especially in commercial activities related to
extractive which calls for strong regulation to ensure health and safety standards of workers and the

surrounding communities are respected.

So, Rawls’s Theory of Justice is a fundamentally applied to help to investigate the processes and
outcomes to be considered ‘just and fair’, and to evaluate the impacts of oil and gas development on the
local livelihoods in the Albertine Region, and to identify and analyse the serious gaps in the regulation

and laws governing compulsory land acquisition in Uganda.

3 International Labour Organisation Report (2020)
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CHAPTER TWO
LITERATURE REVIEW

2.0 Introduction

Chapter two was guided by the specific objectives aimed at conducting a chronological review of the
existing literature and analysis of the legal frame work by the researcher. The chapter brought forth the

previous literature on the various concepts set out in the objectives of the study.

2.1 Compulsory Land Acquisition

Compulsory land acquisition has been defined as the action and right of the government to take land for
public use, public benefit in the countries having private land ownership.* Other participants define it as
the power of government to acquire private rights in land without the willing consent of its owners or

occupants in order to benefit the society.*

So, it’s a process whereby the government or its institutions acquire private land for the purpose of
industrialisation, development of infrastructural facilities urbanisation of the private land, which provides

compensation to the affected land owners and their rehabilitation and resettlement. 46

The State must enjoy this sovereign right by adhering to the legally established frameworks that are fair,
accountable and transparent, and there must be a strong rationale for the dispossession of land from the
rightful owners indicating the proposed projects to the public and the overriding rights of the affected

private land owners.*’

4 Subash Ghimire, Arbind Tuladhar, Sagar Raj Sharma, ‘Governance in Land Acquisition and Compensation for
Infranstructure Development, ‘American Journal of Civil Engineering, Vol. 5, No. 3,2017, pp. 169-178.

4 Food and Agriculture Organisation of the United Nations, ‘FAO Land Tenure Studies 10; Compulsory acquisition of land and
compensation, ‘2008 at 4.

46 Norah Njagali and William Matovu, ‘ Presentation on Challenges Affecting Land Acquisition for Infrastructural Projects in
Uganda’, 2016. Accessible at http: //www.surveyorsof Uganda.org/downloads/CHALLENGES%20xx.pdf (Accessed on 26"
/05/2022.

47 Subash Ghimire, et al, 2017, at 4.
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Article 26 of the Constitution provides for the right to protection from deprivation of property and
guarantees the right to everyone to own property individually or in association with others. It establishes
conditions for compulsory deprivation of property in public use or in the interest of defence, public
safety, public order, public morality or public health.

Avrticle 26(2) (b) further provides that, there must be prompt payment of fair and adequate compensation,
prior to the taking of possession or acquisition of private property. However, there are no specific
provisions addressing the surface access rights between the international oil companies and the local
communities, nor provisions for compensation and resettlement of displaced communities, which has
enhanced conflicts between the government, transnational oil companies, and the surrounding local

communities in the Albertine Graben region increasing court disputes.

The upstream law provides for surface rights to the effect that, Section 135 provides that “a Licensee
holder cannot exercise any rights under their license without the written consent of the landowner.” This
provision emphasises the co-existence of petroleum development with landowner’s rights, whereas,
Section 136 of the same law, enables the landowners in the exploration area to retain the right to graze

stock or to cultivate the surface of the land without the interference of petroleum activities in the area.

However, Section 138% enables the petroleum production holder to acquire exclusive rights over a block
in a development area, which disarms the landowner the chance to negotiate for an enhanced value of
their property by subjecting it to the government valuer’s determination. As a result, most of the
landowners in areas Albertine region were not compensated for the disturbance of their rights and for any
damage done to the surface of their land as a result of oil and gas related activities.

The Supreme Court of India in Susethat Vs State of Tamil Nadu®® emphasised that,” there must be a
balance between human rights and economic development”. In this regard, oil and gas laws should be
revised to include this precautionary principle in a bid to protect the rights of the affected people

alongside the oil and gas development activities.

48 petroleum ( Exploration, Development and Production ) Act 2013.
4 ibid
50 Civil Appeal 3418 of 2006.
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Tom Ogwang & frank Vanclay, 2019° argue that, oil and gas development should not lead to a
resource curse, “ Dutch disease”, instead, Uganda and other resource rich countries in Africa should
ensure that the negative consequences from the resource exploitation especially from land acquisition, are
fully addressed by adhering to the international best practices.

It’s argued that, human rights are the basis for securing dignity and equality for all people.>? The
international instruments set out a range of rights and freedoms like the protection from deprivation of
property, right to education, the right to favourable conditions of work, to a clean and healthy

environment among others.

It’s noticed that, Uganda’s oil and gas laws fall short of protecting and promoting fundamental and other
human rights and freedoms enshrined in the Constitution, at the same time, Uganda’s policy and legal

regime fails the compliance test in regard to the UN Guiding Principles on Business and Human Rights.

As a result, the recent resolutions passed by the European Union stopping the construction of the East
African Crude Oil Pipeline (EACOP), have faulted the Uganda government, transnational oil companies,
and the international service providers in the oil and gas industry on a number of human rights issues
ranging from lack of transparency and accountability in the sector, non-disclosure of information, land
conflict and compensation rights violations, labour discrimination between international expatriates and
the local human resources employed in the international oil companies in the Albertine Graben region,
and the existing institutional and legal systems failing to recognise the legal interests and rights of

communal land owners in the face of multinational business interests.
2.2 Legal and Institutional Framework Governing Compulsory Acquisition

Compulsory land acquisition must adhere to the principles governing rule of law, human rights and
constitutionalism in Uganda. The international community has come up with parameters to enhance the
minimum core principles that ought to be respected and implemented towards the achievement of

equitable compulsory land acquisition processes.

51 Tom Ogwang & Frank Vanclay, 2019. Social Impacts of Land Acquisition for Oil and Gas Development in Uganda, Urban and
Regional Studies Institutie, Faculty of Spatial Sciences, University of Groningen, 9700av Groningen, The Netherlands, [online]
available at https://www.mdpi.com/2073-445X/8/7/109/pdr (accessed on 20th November 2022)

52 European Commission, ‘ Oil and Gas Sector Guide on Implementing the UN Guidelines on Business and Human Rights.’
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These principles advocate for the balance between country infrastructural development programs and the
individual or collective proprietary rights. They call for participation, consensus, strategic vision,

responsiveness, effectiveness and efficiency, accountability, transparency, equity, and rule of law.>?

At the same time, the World Bank under the Governance Assessment Framework (LGAF), provides
various governance principles for adoption and implementation in land governance, which include:
integrity and accountability, efficiency and effectiveness, civic engagement and public participation,
equity and fairness and impartiality, legal security and rule of law, subsidiary, autonomy, transparency,

consistency and predictability.>*

So, all the above mentioned principles are vital to the full effectiveness of the compulsory land acquisition
frame work to the effect that, there should be a guarantee of procedural rights, respect of the freedoms
accruing from the affected persons or the communities like the right of notice, fair hearing, right to appeal

Owhen dissatisfied with the present means of adjudication.

The Right to Property and Compulsory Acquisition under the International and
Regional Human Rights Standards

Under the conventional human rights, the right to property is regarded as a cornerstone of the Universal
Declaration of Human Rights.* Article 17 of the UDHR provides that; “Everyone has the right to own
property alone as well as in association with others’ and that ‘no one shall be arbitrarily deprived of his
property’.%® This provision recognizes the fundamental rights to property and goes ahead to limit the

government’s ability to arbitrarily interfere with the enjoyment of property ownership rights.

Under the European Convention on Human Rights and Fundamental Freedoms 1950,%" everyone has the
right to respect for his private and family life, his home and his correspondence; there shouldn’t be any
interference by a public authority in the exercise of this right, except in accordance with the law in the

53 Graham, J. (2003), ‘Principles for good governance in the 21 century,’ Policy brief, quoted in Subash et al, 2017 at 2.
54 Subash et al, 2017 at 2.

5524 W. A.Schabas, The Universal Declaration of Human Rights: The Travaux Prepaatoires, Volume 1, October 1946 to
November 1947 ( Cambridge University Press, 2013), p. xxxvii; L.Cotula, ‘Property Rights, Negotiating Power and Foreign
Investment: An International and Comparative Law Study of Africa’ (2009), p. 87, unpublished PhD thesis, University of
Edinburgh.

56 Article 17(1) and (2), Universal Declaration of Human Rights (1948).

57 Article 8, First Protocol
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interest of national security, public safety or the economic well-being of the country, for the prevention of

disorder or crime, for the protection of the morals, or for protection of the rights and freedoms of others.

It’s now a recognized practice that, the right to property is categorized as a rule of customary
international law as evidenced in most United Nation member states where Uganda is a member state,

having a strong inclusion in their constitutions and legislations.

According to the Regional human rights, institutions recognize the right to property, including the right to
be fairly compensated in cases of involuntary deprivation of their property.*® The right to property is
protected under Article 14 of the African Charter on Human and Peoples’ Rights (ACHPR) which

provides that:

“The right to property shall be guaranteed. It may only be encroached upon in the interest of public need

or in the general interest of the community and in accordance with the provisions of appropriate laws.”

In that regard, the Maputo Protocol goes ahead to protect the right of women to own property. The
Maputo Protocol emphasizes the right to land as one of the fundamental elements of the right to food
security.®® This implies that, the government is mandated to guarantee all women the right to property as
an essential element to the furtherance of the sustainable development initiatives.®

Exceptions to the Right to Property

However, it should be noticed that, from both the International and Regional legal frameworks, the right
to property is not absolute in nature. Its subject to the “eminent domain” which is the innate right of the
State to take over part or whole of one’s property in the execution of the State sovereignty for a legally

justifiable reason for or in public interest within the law after due compensation.
The National Legal Frame Work

Since the discovery of oil and gas in Uganda, the government has tried to come up with laws and policies

to transform the economy from a predominantly low income to a competitive upper middle income

58 Article 1, Protocol No. 1 to the European Convention on Human Rights (ECHR); Article xxiii, American Declaration of the
Rights and Duties of Man; Article 21, American Convetion on Human Rights (ACHR); Article 14, African Charter on Human
and Peoples’ Rights (ACHPR); Article 31, Arab Charter on Human Rights.

59 Article 15 (a)

60 Article 19 (c).
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country by 204052, by establishing effective regulatory frame work management to promote growth,

development and respect of human rights as the right to health in Uganda.

The main legal frame work governing compulsory acquisition is the Constitution of Uganda 1995 and
operationalized by the Land Act of 1998 (as amended) and the Land Acquisition Act Chapter 226 of
1965 and the Land Regulations of 2004.

1. The 1995 Constitution (as amended) of Uganda.

The Constitution is the supreme law of the land, to the effect that, no other law in Uganda precedes it. All
other laws derive their validity from the Constitution and any law which proves not to agree with the
provisions of the Constitution, that law is rendered null and void to the extent of its inconsistence with
the Constitution.®? Pursuant to Chapter fifteen, ownership of land is vested in the Citizens of Uganda.®?
Then Chapter Four, of the same constitution provides effective protective strings in the protection from
deprivation of property under Art. 26 as provided:

(1) “Every person has a right to own property either individually or in association with others.
(2) No person shall be compulsorily deprived of property or any interest in or right over property of
any description except where the following conditions are satisfied-
(a) The taking of possession or acquisition is necessary for public use or in the interest of
defense, public safety, public order, public morality or public health; and
(b) The compulsory taking of possession or acquisition of property is made under a law which
makes the provision for-
Q) Prompt payment of fair and adequate compensation, prior to the taking of possession
or acquisition of property; and
(i) The right of access to a court of law by any person who has an interest or right over

the property. %

61 Christopher Mbaziira, Teddy Namatovu (2018) Africa Human Rights Law Journal
62 Article 2 of the Constitution of the Republic of Uganda, 1995, as amended.

63 Art. 237 of the 1995 Constitution of Uganda.

64 Article 26 of the Uganda Constitution 1995
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The above provisions indicate that, every citizen has the right to own land and this right can only be
taken away after the fulfillment of the above requirements. However, all natural resources are owned by
the state as provided by Article 237 of the Constitution that provides that land in Uganda belongs to the
citizens and shall vest in them in accordance with the land tenure systems provided in the Constitution.

Clause 1 of the same Avrticle goes ahead to provide that, the Government or local government may,
subject to Article 26 of the Constitution, acquire land in the public interest and the conditions governing
such acquisition shall be as prescribed by Parliament. So, the government shall hold in trust for the
people and protect, natural lakes, rivers, wetlands, forest reserves, game reserves, national parks and any

land to be reserved for ecological and touristic purposes for the common good of all citizens.
Article 244 of the Constitution provides that;

1. Subject to article 26 of this Constitution, the entire property in, and the control of, all minerals
and petroleum in, on or under, any land or waters in Uganda are vested in the Government on
behalf of the Republic of Uganda.

2. Subject to this article, Parliament shall make laws regulating

a. The exploitation of minerals and petroleum;

b. The sharing of royalties arising from mineral and petroleum exploitation;

c. The conditions for payment of indemnities arising out of exploitation of minerals and
petroleum; and the conditions regarding the restoration of derelict lands.

3. Minerals, mineral ores and petroleum shall be exploited taking into account the interest of the

individual land owners, local governments and the Government.

The above provisions vest ownership of land discovered with natural resources in the government.
However, this ownership to be complete, the government must fulfill the requirements provided for under
Avrticle 26 of the Constitution, and failure to fulfill these requirements grants the citizen the right to

approach the courts of law for redress.

2. Land Acquisition Act Chapter 226 of 1965
The purpose of the Act is to provide for the procedures that must be undertaken in the process of

compulsory appropriation of land for public purposes.®® The procedures of acquisition must adhere to the

55 Long title of the Land Acquisition Act, Cap 226.
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provisions of Article 26 and Article 237 of the Constitution. Section 6 of the Act, goes further to

emphasise that:

Where a notice is published under section 5 in respect of any land, the assessment officer shall, on the
day specified in the notice, proceed to hold an inquiry into claims and objections made in respect of the

land and shall make an award under his or her hand specifying;

a) The true area of the land;

b) The compensation which in his or her opinion should be allowed for the land; and

c) The apportionment of that compensation among all the persons known or believed by him or her
to have an interest in the land, whether or not they have appeared before him or her.

The Act emphasizes the element of compensation prior to the take-over of the land. However, it
empowers the minister to make regulations for the assessment and payment of compensation, which
creates controversy on whether, is the right person for the compensation assessments. The minister is
required to make a declaration through a statutory instrument to the effect that, the identified land has to
be for public purposes and be served onto the occupier of the land.®® The assessment officer
(Government Valuer) issues a notice through the gazette and places the same at a convenient place on the
land declaring the intention of the government to appropriate the land.%” On the publication of a
declaration in regard to land, the assessment officer is meant to superintend over the marking out and

measuring of the land to produce a plan of the land.%®

This limits the owner of the land the chance to suggest how much compensation he or she wants
according to the attachment he or she might have with the land. Though, section 13 of the Act tries to
provide the remedy by stating that;

Where an award is made under section 6, any person awarded or claiming that he or she should have
been awarded compensation may within sixty days of the date of the award appeal to the High Court by
way of objection to any or all of the following;

a) The total amount of the compensation awarded;

b) The apportionment of the compensation;

66 Section 3 of the Land Acquisition Act, 1965.
57 Section 5 (1) —(4) of the Land Acquisition Act, 1965.
68 Section 4 of the Land Acquisition Act, 1965.
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c) Any failure or refusal of the assessment officer to include him or her in the apportionment.

3. The Land Act 1998 (as amended)

The Act was enacted to provide for the tenure, ownership and management of land, to amend and
consolidate the law relating to tenure, ownership and management of land.®® Section 2 of the Land Act
provides that, subject to Article 237 of the Constitution, all land in Uganda shall vest in the citizens of
Uganda and shall be owned in accordance with the following land tenure systems: (a) customary, (b)

freehold, (c) mailo, and (d) leasehold.

Section 42 of the Act goes ahead to provide that, the Government or a local government may acquire land
in accordance with Articles 26 and 237 (2) of the Constitution, in recognising the power of government
to take over ownership of land from the private individuals for the common good of the country and
strengthening the protection of customary tenure land owners by providing a Certificate of Customary
Ownership (CCO), and emphasizes the locus of the customary land owners as legal claimants in

situations of land disputes.

4. The Petroleum (Exploration, Development and Production) Act 2013

The Petroleum (Exploration, Development and Production) Act 2013 was enacted to govern activities of
oil production in the upstream section. It promotes for the principle of fairness and reasonableness in the
compensation process for any disturbance or deprivation of land,” and the same Act provides that,

compensation has to be executed within four years from the date is accrued.’®
Section 135 of the Act provides that, a licensee shall not exercise any right under a license;

a) Without the written consent of the relevant authority, upon any land dedicated or set apart for a
public purpose or for a place of burial or upon land over which a mining lease, an exploration
licence or a right to cultural site has been granted;

b) Without the written consent of the land owner;

Q) Upon any land which is the site of or which is within two hundred meters of any inhabited,

occupied or temporarily unoccupied house or building;

59 Long title of the Land Act (as amended) Cap 227
70 Section 139 (1a)
7! Section 139 (3)
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(i) Within fifty meters of any land which has been cleared or ploughed or otherwise bona fide
prepared for the growing of agricultural crops or on which agricultural crops are growing

(i) Upon any land from which, during the year immediately preceding, agricultural crops have
been reaped or;

(iv)  Upon any land which is the site of or which is within one hundred meters of a cattle dip-tank,

dam or water used by human beings or cattle.

Section 136 further provides that;

A land owner in an exploration or development area shall retain the right to graze stock upon or to
cultivate the surface of the land in so far as the grazing or cultivation does not interfere with petroleum

activities or safety zones in the area.

This implies that, land rights include the surface rights as provided under section 136 and the subsurface
rights as envisaged under section 137. The licensee acquires the right to access the sub surface on
condition that, he or she has to pay rent for utilising the surface in the process of accessing the

subsurface.
The Policy Frame works

a. The National Land Policy, 2013

The cardinal objective of the policy is to stimulate the contribution of the land sector to overall socio-
economic development, wealth creation and poverty eradication in Uganda, harmonise and streamline the
complex tenure regimes in Uganda for equitable access to land and security of tenure, clarify the complex
and ambiguous constitutional and legal framework for sustainable management and stewardship of land
resource and redress historical injustices to protect land rights of groups and communities marginalised

by history on the basis of gender, religion, ethnicity, among others.

In relation to compulsory land acquisition, the policy emphasizes that, the state as a trustee for the
citizens of Uganda, shall exercise the power of compulsory acquisition responsibly and in public
interest.”?Though, it recognises that, the government has not exercised this mandate of compulsory land

acquisition responsibly and in the public interest. The policy provides strategies of ensuring responsible

72 Uganda National Land Policy, 2013 at 14.
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acquisition of land by the government, by calling for amendments of the Land Act and the Land

Acquisition to;

i.  Prescribe a set of regulations and guidelines outlining the roles and responsibilities of the central
government, local government and the various state agencies and organs in the execution of this
mandate.

ii.  Provide guidelines and procedures for the payment of prompt, adequate and fair compensation
irrespective of the tenure system for the local governments to exercise this power.”

b. Guidelines for Compensation Assessment under Land Acquisition (GCALA) 2017

These guidelines have been in existence since 2017, purposely to harmonise and improve on the general
valuation assessment practice to maintain and sustain fair and adequate compensation to the project
affected parties. They provide ten principles based on the global standards and best practices for the
whole process to adhere to.

The guidelines further provide for the five conventional valuation methods that are meant to be
implemented in Uganda in property compensation, which include: “ The comparison method / Market or
Direct Sales Comparison method; the Contractor’s method / Cost or Replacement method; Investment
method ( income method derived from the physical property); Profit method (or capitalization approach)

and the Residual method.
Institutional Framework Governing Compulsory Land Acquisition in Uganda

These laws must be backed up and upheld by strong, independent National Institutions to provide

oversight and accountability of high value. They provide checks and balances for each other.

i. Chief Government Valuer Office

The CGV heads the valuation division within the department of land administration in the Land
Management Directorate. This office provides timely and reliable property valuations to help the
government in decision making, assesses the Stamp Duty, advises the government on property rates,

values property for rent by the government, and supervises government projects.’

73 Clause 2.3.11, Uganda National Land Policy, 2013 at 14.
74 Guidelines for Compensation Assessment under Land Acquisition (GCALA), 2017 AT 6.
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Unfortunately, the CGV office is challenged with understaffing and less financial resources which has
hampered their performance in the delivery of this service, to the extent of advising the government
ministries and agencies to seek private consultants to provide the valuation services, and left with the role
of approving them which has undermined the quality of valuation to the expense of the Project Affected

Persons.

il. District Land Boards

The Land Act creates the District Land Boards with corporate rights to sue or be sued.”*Their mandate is
to compile and maintain a list of rates of compensation payable in regard to crops, buildings of non
permanent nature, and to review the list of rates of compensation every year, "® and to liaise with the
district technocrats in determining these rates. The members are chosen among the local communities
with the knowledge of the local land values. They are independent from the Uganda Land Commission
and not subjected to any direction or control from any authority. They must take cognizance of the
district council policy on the land and the different systems of customary and other tenure systems within
the district.”’

iii. District Land Tribunals
The District Land Tribunals are established by the Land Act to determine any dispute relating to
compensation for land compulsorily appropriated.’® In determining compensation, the DLT must
consider the following; (a) in regard to customary ownership, the value of the land shall be the open
market value of unimproved land; (b) the value of the buildings shall be considered at open market value
for urban areas and depreciation cost for the rural areas; (c) the value of standing crops on the land,
excluding annual crops harvested during the time the notice given to the tenant, ’® and must provide a
disturbance allowance of 12 percent, or if less than six months, a notice to give vacant possession of 30

percent of any assessed sum.&

It was noticed that, however much the law provides for these mandates to the DLBs, compensation rates

were not assessed which put the deprived persons to arbitrary estimated compensation rates provided by

75 Section 56 of the Land Act.

76 Section 59 (1) (e) and (f) of the Land Act.
77 Section 60 (1) of the Land Act.

78 Section 76 (1) (b) of the Land Act.

79 Section 77 (1) of the Land Act.

80 Section 77 (2) of the Land Act.
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the government consultants and contractors, who have no knowledge on the communities’ social —

economic and religious dynamics and attachments to particular types of properties.5!

iv. The Judiciary

The Judiciary has the Constitutional obligation to mitigate land injustice in situations of compulsory land
acquisition. From the reality, access to land justice is fluid and has enormous limitations to the effect the
affected persons face serious challenges and don’t enjoy free and access to justice.®? The failure to
operationalize the Local Council Courts which play a fundamental role in facilitating land transactions at
the local levels, are paramount in reducing the root cause of the disputes and promoting access to justice
at the grass root and decongest the formal court system,®which has been riddled with huge backlog of

Cases.

There’s widespread corruption among the judicial officers and the Police Force who ought to have been
central in the promotion of land justice which has affected their public confidence in the administration of
land justice. This is further revealed by Transparency International ranking these two institutions as the

most corrupt being followed by the Land Registration Services Office.?*
2.3 The Land Tenure Systems and Their Impact on Compensation in the Albertine

Land tenure refers to the relationship among people with respect to land and its resources. According to
Rugadya, land tenure security is the individual’s perception of his or her rights to a piece of land on a
continual basis, free from imposition or interference from outside sources, as well as the ability to reap
the benefits of labor or capital invested in land, either in use or upon alienation. The tenure defines how

land rights are assigned and who has access to the land or the rights of use.

The Uganda’ s 1995 Constitution recognizes four types of land tenure systems in Uganda: i.e. Mailo,

Leasehold, Freehold and Customary land tenure systems, and the Land Act 2010 as amended, provides

81 Francis Tumusiime, ‘ The Right to Own Property: Towards a Just and Fair Compensation in Uganda’s Qil Sector’, Policy
Briefing No. 60, SAIIA, November, 2012, at 2.

82 Judiciary Memorandum to the Land Commission of Inquiry, 2018 at 5. Accessible at
https://www.judiciary.go.ug/files/downloads/Judiciary%20to%20Land%20Commission%20inquiry.pdf (Accessed on
25/05/2022

8 Judiciary Memorandum to the Land Commission of Inquiry, 2018 at 12.

84 Transparency International, ‘The East African Bribery Index, ‘ 2017.
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how tenure, particularly the customary system can be secured. The Act grants all legitimate and bona

fide occupants property rights; establishes land tribunals and decentralizes land administration.®®

It is under such tenure systems under which land can be acquired, owned, utilized and disposed off. If
you do not belong to any of the systems of tenure, you do not own land in Uganda. However, you can
only be defined as a tenant on a property, a squatter or bona-fide occupant as may the law determines
based on circumstances of occupancy.®The majority of the land in the Albertine region of Buliisa and
Hoima districts is customarily owned. The control and distribution are vested in the hands of the local

chiefs and elders in the area.

The Land Act, 1998 and 2010 as amended provide that, proof of ownership of land under the customary
land tenure system shall be the possession of a certificate of registration. The Constitution of Uganda®’
provides that, people may apply for a certificate of ownership of land, but does not oblige them to do so

which affects them during compensation.

It was noticed that, customary tenure and the authorities are inadequate in protecting the tenure. In the
Albertine Graben, the distribution of power and wealth is affected by the land holding position of the
community members. Land rights under customary tenure are mostly unregistered and lack any formal
documentation. In absence of a cadaster of such land rights, visualizing and considering ownership
boundaries has been a challenge in determining compensation rates in those areas. Possession of a land
title is the only legal claim that one can show as evidence of owning land since titling and privatizing
guarantee land security and the protection of rights to land. However, it can be challenged depending on
how the title was acquired. In the Albertine Graben region, land titling has been largely fraudulent.

Recently, 14 titles to land in the oil rich region were cancelled.

The Constitution allows the conversion of customary land into freehold, but besides the lack of
knowledge, the process itself its expensive and unaffordable by most people, which implies that, most of

the land in Bunyoro region remains predominantly customary.

It was also noticed that, most of the government officials have illegally taken over the land which
formerly belonged to the people in some parts of Bunyoro and Buliisa districts where most oilfields are

85 https://www.ecolandproperty.com/types-of-land-tenure-systems-in-uganda/
8 ibid
87 Article 237 (4a)
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found, leaving people who formerly occupied these lands without land.® The land taken over is not well

compensated for because of the lack of titles.

Uganda is at a critical point if it wants to avoid joining the growing list of resource curse countries.®*The
government needs to ensure that, the land needed for oil and gas infrastructure is acquired in a fair and
transparent way, and with the consent of the original land owner. People in the local communities need to
be fairly and promptly compensated for their land.*

The four land tenure systems provide a variety of diversities in the law applicable, where the written law
applies especially to the Mail, freehold, and leasehold land holding systems, whereas for customary law
applies to customary tenure. The various institutional frameworks among some tenure systems, coupled

with the different norms and applicable rules, imply different treatment in situations of compensation.

Recognition and allocation of rights to land under customary is not uniform across the country, because
these rights are allocated and sanctioned or recognized following the customs of a given community.
These customs vary from community to community, and sometimes from clan to clan, and even from
sub-clan to sub-clan, and eventually family to family.%! It’s the major form of land holding in Uganda,

accounting for between 75-80% of the land, with only 15-20% being registered.%

Its argued that, customary tenure cannot completely disappear even when its converted into freehold,
customary tenure is associated with many customs and taboos to the effect that, it continues to be applied
even after the land has been converted to freehold, implying that, the customary practices and beliefs
cannot change even with the changes in registration of the status of the land. It’s noticed that, the dual
claims to the same land have contributed a lot to the land grabbing and land disputes as reported by the

investigations before the Commission of Inquiry into land.%

88 According to this reporter, one of the 14 land titles which had been acquired illegally belonged to a former First Deputy
Prime Minister.

8 Sturesson, A.;Zobel, T. The Extractive Industries Transparency Initiative (EITI) in Uganda: Who will take the lead when the
government falte.rs? Extr. Ind. Soc. 2015,2, 33-45

% shepherd, B, Oil in Uganda: International Lessons for Success; The Royal Institute of International Affairs: London, UK,
2013; Available online:
https://www.chathmhouse.org/sites/files/chathamhouse/public/Research/Africa/0113pr_ugandaoil.pdf (accessed on 20th
November 2022)

91 Nakayi, 2015 at 20.

% |bid

9 See The Uganda Gazette, Vol CX. No.7 (2 February 2017), Supplement No. 2, Legal Notice No.2 of 2017, setting up the
Commission.
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Considering the above elements, it’s argued whether, the market value method as a measure for
compensation can enhance fairness on customary land. Neata® emphasizes that, a monetary sum based
on the land value cannot compensate for the lost community, lost land for the future generations,
provided that, this land is held and used jointly as a family or a community which creates a bundle of

rights on the same piece of land under appropriation.

This creates ownership challenges in a highly capitalized and legalized environment which demands and
relies on evidence based settings of courts of law. The current Compulsory Land Acquisition legal
framework does not accommodate such complexities, peculiarities and sensitivities bearing in mind that,
the customary setups are patriarchal in nature, and it recognizes the owners of customary land in their

individual capacities.

The lack of well-designed mechanism to deal with customary land tenure holding during the acquisition
processes, creates many loopholes that disenfranchise the women, children, and persons living with
disabilities, from the findings, there’re has been exclusion of the marginalized groups from sharing on the
paid compensation in situations of land dispossession, which is contrary to the best international
standards recommended by FAO principles which advocate for the protection of the lands of the

indigenous peoples and communities that use customary tenure land holding.®®
Mailo Land Tenure System

Mailo land dates back from the 1900 signed agreement between Buganda and the British government
during the colonial times.®® Under Mailo tenure, ownership is in perpetuity, but subject to the lawful and
bona fide occupant’s rights. The ownership rights are possessed by a registered owner who holds a Mailo
land title. The user rights can be transferred by the occupant to the descendant but would require the

consent of the registered owner to transfer user rights to a non-family member.%’

Under Mailo tenure system, the absentee land lord issue became a fundamental problem mostly in the

districts of Hoima and Kikuube, which has hampered compensation to the effect that, they couldn’t be

9 Liz Neate, ‘Compulsory Acquisition Of Land: The Need For Robust Governance To Deliver Public Interest Projects
Through Land Assembly.

% Principle 9.2

% Joireman, S (2007) Enforcing new property rights in Sub-Saharan Africa: the Ugandan Constitution and the 1998 Land Act.
Comparative Politics 39(4): 463-480.

97 Musinguzi, M., Huber, T.; Kirumira, D.; Drate, P. Assessment of the land inventory approach for security tenure of lawful
and bona fide occupants on private Mailo land in Uganda. Land Use Policy 2020, 104562.
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trace and many other people came out claiming ownership of the land without the knowledge of the
tenants in their respective land for dual ownership recognition. The district land board was unable to sort
this problem in time, the land titles were claimed by the grand grand children of the land owners, some
were forged documents, notwithstanding the legal position of the rights of the Bona fide occupants on the
land, which proved to be a challenge in the compensation process and most of these matters are before

the courts of law for determination.
Freehold Tenure System

The Freehold land tenure originates from the English freehold system, it recognizes perpetual holding of
land or for a period less than perpetuity on set terms and conditions.®® However, the process of acquiring
the freehold land title in the Albertine region is expensive because it requires substantial amount of
money for adjudication, consolidation and registration, which is unfair to a poor and uneducated

population in the Albertine region.

Compensation is easier to prove entitlement in Mailo land tenure, freehold and leasehold where there’s
registration other than under the customary tenure system which is highly informal and less documented

by certificate of title and hence hard to prove.

At the same time, multiple tenure system creates chances for land grabbing, mostly through fraud where
certificates of titles are made on already titled land as Mailo, or where freehold certificates of title are

issued to persons other than the customary owners and occupiers of land without any sort of title.*°
2.4 The Ambiguities in the Legal Regime and the Required Legislative Reforms

The ambiguity as to what constitutes to a just and fair compensation

Uganda lacks a clear policy as to what constitutes a just and fair compensation. The law provides that, the
State shall pay just compensation before the compulsory acquisition of any private property.° However,
the meaning of a just compensation hasn’t yet been well defined, but the Black’s law Dictionary

prescribes that, ‘just’ implies ‘legally right; lawful; and equitable’.1

%8 Section 3(2) of the Land Act.

% Mwebaza, R (1999) How to integrate Statutory and customary tenure? The Uganda case. Paper presented at the DFID
Workshop on Land Rights and Sustainable Development in Sub-Saharan Africa, 16-19 February 1999, Berkshire, UK.

100 Article 26 (2) of the Uganda 1995 Constitution.

101 Black’s Law Dictionary 9t Edition.
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In the case of Goodman International Itd vs. Attorney General and Luweero'® District Land Board,
it was held that, private rights can only be alienated by the State upon prompt payment of fair and
adequate compensation prior to the taking of possession. However, from the above case, it’s noticed that,
a just and fair compensation is determined by the courts of law, which creates a lot of delays in the

process.

Parliament should enact provisions for payment of prior, prompt, just and adequate compensation in line
with the Constitution and Supreme Court rulings. The law should specify what constitutes to fair and
adequate compensation taking into account the international standards and best practices and existing

jurisprudence.
The ambiguity as to what constitutes public purpose

In practice, the interpretation of public use and public interest to justify land acquisition is too broad and
weakens the land governance environment. The Constitution or the Land Acquisition Act, should clearly
define as to what constitutes public use and public purpose as well as the legal requirements and criteria
to assess whether the project meets the criteria relating to public interest, public use and public purpose to
ensure that compulsory land acquisition powers are used sparingly and not for a broad range of activities,
and should not impose social costs on land tenure rights holders and occupiers that exceed public benefit,
improve on accountability, clarity and should provide detailed provisions that identify the acceptance
scope of public interest, public use and public purpose based on an exhaustive list of purposes for which

compulsory acquisition is allowed.
Enormous powers granted to the Minister.

The Act leaves broad authority in the hands of the Minister of Lands who may when satisfied, require
any land by the Government for a public purpose make a declaration to that effect. It’s recommended
that, the executing government agency is required to justify that, the acquisition is in the public interest
by applying a proportionality test before expropriating the land. The test should be able to determine
whether, the land acquisition is necessary to serve a public purpose, whether the project is suitable, and
whether the public benefits deriving from the land acquisition are proportionate to costs borne by the

affected populations and the environment.

102 Goodman International Itd vs. Attorney General and Luwero District Land Board (2014)
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The unclear valuation process

Not until 2017 when the Ministry of Lands and Urban Development, launched the Guidelines for
Compensation Assessment under Land Acquisition (GCALA)-2017, the Chief Government Valuer used
different laws to determine the valuation and compensation advisory services to the government. By the
time it commenced, the properties of the affected persons were already valued in the Albertine Graben
region, which really questions the just and fairness of the compensation in that region up to date. Though,
it’s yet to be seen whether these new guidelines will enhance transparency, fairness and enhance

consistency in the valuation and compensation processes during the compulsory land acquisition.
Lack of time limits in the approval of valuation reports

Section 7 of the Land Acquisition Act contradicts the progressive constitutional requirement of prior
compensation by allowing the assessment officer to take possession of the land as soon as he or she has
made an award,'% the current law puts the public interest in higher regard than compensation to the land
owner prior to taking which results in impoverishment of the affected persons, through uncertainty,

displacement and lack of financial means to re-establish themselves.

This call for the establishment of compensation funds to be available at the outset of the project, and the
law should provide for fair and transparent procedures and define timeframes for the prompt payment of

compensation.
Non provision of Restoration of livelihoods and Rehabilitation:

The current law does not provide for restoration of livelihoods and rehabilitation. There’s great need to
provide for special, targeted measures designed to fully restore and improve the living standards,
livelihoods, productive capacities and the living standards of the PAPs, especially the most vulnerable

groups in the PAPs.

The resettlement of vulnerable people on alternative land is required where the loss of their land means a
loss of their livelihoods, and are unable to use cash compensation to purchase similar land elsewhere and

resettlement is the only means to sustain their livelihoods.

The non-effectiveness of the District Land Boards

103 Section 6 of the Land Acquisition Act
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They are meat to provide the compensation rates to the Chief Government Valuer to facilitate
compensation to the affected persons and the communities. It was noticed that, they lack computation
knowledge to determine the rates, not well appreciative of the current market values, no data inventories
in these offices, and no periodical sensitization programs to enhance their capacities. As a result, the
region was undervalued, which has been a persistent complaint from the project affected persons in the

Albertine region.
The Land Acquisition Act is Archaic in nature

The Land Acquisition Act 1965, is no longer in tandem with the current land governance standards to the
effect that, the Act doesn’t provide room to contest against the Minister in situations of acquisition
processes and the justification of the proposed project, the exact amount of land acquired and whether its
within the public interest. This is reflected where the amount of land for acquisition is exaggerated for
purposes of inflating the figures to the benefit of some individuals in the ministry and other government
agencies which increases the cost of the project.

The Land Acquisition Act 1965 only provides for the procedures meant to be followed by the
government in the land acquisition, but the law is silent on the modalities of valuation and compensation,

and it also lacks the time limits in the approval of the valuation reports.

Provided that, the Albertine region enjoys customary land tenure system with varied rights on the same
piece of land, and undocumented, and only known to its owners and the local traditional institutions, it
makes the estimation and valuation process challenging.

The long title of this law provides the compulsory acquisition being for “public purposes”, and the same
terms carry the same meaning as used in Article 26 of the Constitution that provides for “public use” and
Article 237 that also provides for “public interest.” The effect is that, the law is silent on the exact
meaning of the terms which are used as a basis for the acquisition of land which makes it ambiguous and

prone to abuse due to multiple interpretations.

The general administration, management and adjudication framework which accommodates compulsory
land acquisition is undermined by the Land Acquisition Act 1965 which isn’t in tandem with the
contemporary developments on land acquisition. The processes provided by section 2, 6, and 14 of the
Land Acquisition Act, have been criticized as being redundant to the effect that, they are outdated and
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lengthy in procedures which ought to be reduced without putting the rights of the project affected persons

in danger.
The inconsistent cutoff date and its impact on the livelihood of the PAPs

The cut-off date program was adopted on the presumption that the PAPs shall be compensated by either
cash compensation or resettled within 12 months from the date of valuation. Though, from the findings
on the ground indicate a lot of suffering and desperation from the project affected persons to the effect
that, they were stopped from further developments on the land including agricultural production which

has been a source of livelihood.
The inadequacy in market value for ancestral land compensation

The primary objective of compensation is to put the victim of compulsory acquisition into the position
they were before the compensation took place.'® The challenge arose when the process was unclear on
how communities are to be restored to their original position before the compulsory acquisition of their
ancestral land. This was evidenced during the controversy regarding the drilling of wells on the grounds
of important shrines of spirits of the adjacent Lake Albert. Surprisingly, the oil companies and the State
prioritized at the market value of the land, notwithstanding its cultural heritage value.

2.5 The Social Effects of Land Acquisition in the Albertine Graben Region.

Land acquisition for these projects has had tremendous social implications to the livelihoods of the
affected communities. Some have already been displaced from their land, families have ended up in
towns, which has affected their standard of living and led to impoverishment.1% Most of the affected
persons are peasants engaged in farming, fishing and animal grazing. For example, the Kabaale Industrial
Park led to the displacement of 7000 people, whereas Tilenga Project affected 600 people who have

found it challenging to cope up with the different environmental economic activities.

This has led to the influx of immigrants to urban centres of Hoima, Masindi, Biiso and Pakwach, which
has created tensions over job opportunities in the areas of migration, and some are already regretting to
the decisions they took in relation to the compensation agreements which have already rendered them

104 paragraph 2 (c) , World Bank Operational Policy 4.12 on Involuntary Resettlement.
105 Golder Associates. Environmental and Social Impact Assessment for the CNOOC Uganda Itd Kingfisher Oil Development,
Uganda: Social and Cultural Heritage, Vol 4C; Golder Associates Africa: Durban, South Africa, 2018.
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homeless and impoverished.'% Hence, leading to the increase in the cost of living, and the poor unable to
access the basic services. For example, the Tilenga Project ESIA®” acknowledged that, the cumulative
population growth would exacerbate project impacts especially access to land and shelter, which will
result into inflation, and this would affected the cash compensated parties to find replacement for land

elsewhere.

AECOM? provided that, the oil and other infrastructural developments would enhance the local
economy, create jobs, and business opportunities, and increase disposable incomes. The taxes and other
revenues would contribute to both the local and national revenues, which will end up being spent on the
infrastructural development that would promote economic growth. Though, the challenge is to ensure
appropriate mechanisms of government expenditures, and to minimize corruption and wasteful

spending.t%®

The rural peasants are already manipulated by the middlemen or local agents engaged into selling off
their land at a very low replacement prices. One of the locals intimated that, land grabbing in involved
with highly connected people in the government and well protected. Land speculation and the
displacement has had effects on the people pushed out of high valued land creating inflation at lower

levels, the poor people becoming priced out of the land market.*1°

The massive land take has led to large scale conversion of former agricultural land into industrial and
commercial ventures which has rendered the local people into food insecurity, prostitution, landlessness
and increased poverty. The Kabaale Industrial Park which displace over 7000 people, are no longer in
agro production which was their main source of income, some had ventured into the boda-boda business
which has now since collapsed and those unable to seek employment, are already experiencing increased

insecurity and impoverishment.

106 Kinyera, P.B. Land, oil and expressions of citizenship in Uganda’s Albertine Graben. Extr. Ind. Soc. 2019, 6, 110-119.

107 AECOM. Tilenga Project: Environmental and Social Impact Assessment; National Environment Management Authority:
Nairobi, Kenia, 2018; pdf. (Accessed on 26 May 2022).
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109 Transparency International. Corruption Perceptions Index 2019. Available online:
https//www.transparency.org/whatwedo/publication/corruption_perceptions_index_2018 (accessed on 30 May 2022).
110 Cotula, L.; Vermeulen, S.; Leonard, R.; Keeley, J. Land Grab or Development Opportunity? Agricutural Investment and
International land Deals in Africa; IIED/FAQ/IFAD: London, UK; Rome, Italy, 2009; Available online: http/www.fao.org/3/a-
ak241e.pdf ( accessed on
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Oil exploration has resulted into restrictions of access to resources where livelihoods were derived
especially around Lake Albert where cultivation and grazing of animals used to happen, which has led to
other allegations of expansion of gazette land around the prospecting areas to restrict access to such land,
livelihoods have been strained by the reduction in incomes and production in agro-production and

fishing.

There’s unprecedented interest in land in areas where oil prospecting is done, which has increased land
disputes and tenure insecurity exacerbated by corruption, and suspicion due to lack of information on

land ownership and land transactions.

Its noticed that, there was failure from the locals to extract information from the central land registry on
the land registry, to the extent relying on information from the district land offices, which resulted into
insufficient information, and most of the parties engaged in the land acquisitions, where from outside,
with less information on the ownership rights and interests in land, and the terms and conditions of the
land leased to most of these companies were not that clear.

There‘s no specific framework to regulate the transactions between the oil companies and the government
on one hand and the communities on the other, no well streamlined mechanism for the companies to

engage with land owners, and the local leadership.
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CHAPTER THREE
RESEARCH METHODOLOGY

3.0Introduction

This Chapter discussed the various legal instruments that provide analysis of an assessment of the
right to property and compulsory land acquisition in Albertine Graben region. Specifically
considering the legal and institutional framework governing compulsory acquisition in Uganda, to
identify the social effects of land Acquisition in the Albertine Graben Region, the ambiguities
and the procedural safeguards that should be complied with prior to the process of compulsory
land acquisition and to provide remedies to the legal regime and policy. It provides the study
design, legal context of the study, data collection strategies, documentary review checklist,
document review, data analysis plan, ethics consideration and anticipated methodological

constraints / limitations.

3.1 Research Design
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Research design is a plan for determining the methods and procedures for collecting and
analyzing the required information. A good research ought to handle the research question
question as unambiguously,!'! the research question for this study was whether the land in
Albertine Graben region was faired acquired for oil and gas development, the ambiguities and

safeguards adopted and the social effects to the livelihoods of the affected communities.

The research adopted a qualitative research design, interviewing participants in the sector,
collecting primary data as well as the analysis of the laws and scholarly articles. Qualitative
research provided a comprehensive understanding of people’s opinions, experiences and histories,
and it enabled me to delve deeper into the subject matter which the quantitative method does not

offer.

3.2 Data Collection Methods

The study adopted three main methods of data collection, among others: house hold surveys, key
information interviews, records review and narratives which are comprehensively discussed in detail

below.
3.2.1 Household Survey

Household interviews were carried out using a predesigned guestionnaire and mainly targeted the head
of the family or their spouses. The households covered in the research were selected using mixed criteria
at different intervals. Two sub counties per district and two villages per sub-counties were selected with

the guidance of the local leaders.

Fifteen households were selected by way of systematic random sampling from a sampling frame for each

village provided by the research under the guidance of the local council chair persons.

3.2.2 Key Informant Interviews

HINYU (n.d), “What is research design” http://www.nyu.edu/classes/bkg/methods/005847chl.pdf accessed on 06 June 2022
pg 9.
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Key informant Interviews following a semi structured questionnaire were conducted for Ic1 officials, Sub

County chiefs, Chairperson Area Land Committee, and the Chair Person District Land Boards.
3.2.3 Records Review

Records of the land office and district land boards for the last ten years (200-10) were reviewed using a
standard data extraction form. The extraction of the information was carried out by the district land

officers.
3.2.4 Narratives

Narratives of the six individuals, who owned the land where oil exploration and production has been
done in the districts of Hoima, Buliisa, Kikuube and Nwoya, were carried out. The discussion during the
interviews focused on:

e Ownership history of the land,

e General uses of the land,

e |Initial contact with the exploration firms and sequent interfaces,

e Details on land transactions with exploration company ( nature of arrangement on sale, lease, rent,

duration of the lease and the amount received
e Arrangement to share revenue from oil between the respondent and the exploration companies,
e Level of knowledge of the respondent of provisions for oil benefit sharing in the constitution or

any other policy.

3.3 Data Analysis

Data analysis was done from the responses from the affected parties in the research project. A qualitative
analysis was also done from the legal instruments and scholarly articles. I applied the thematic analysis to
identify patterns and themes in the interview data. | engaged in thorough understanding of the existing
legal framework for Uganda “The 1995 Constitution of Uganda, Compulsory Land Acquisition, the Land
Act 1998, and Petroleum (Exploration, Development, and Production) Act, the Petroleum (Refining

Conversion, Transmission and Midstream Storage).

3.4 Ethics Consideration
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Ethics standards prevent against the fabrication or falsifying of data, to promote knowledge and truth as
the primary research goal. Ethical behavior is critical for collaborative work to encourage an environment
of trust, accountability, and mutual respect among the researchers. Ethical matters impact the integrity of
the research results, promote honesty, objectivity, respect for intellectual property, social responsibility,

confidentiality, non discrimination among others.

3.5 Methodological Constraints

The limitations of the research were majorly in regard to data collection at two primary stages. The
inability to extract information from the National Land Registry which would have assisted in
determining the pattern and trend of land titling and land transactions in these districts. This was because

the data needed wasn’t provided on time.

The affected people who used to live and use this land most of them declined to be interviewed in fear of
threats from some of the government agents. The research also had cost implications to do with internet

costs, the engagement with expert which called for consultation fees, stationary costs among others.

CHAPTER FOUR

RESULTS AND ANALYSIS

4.0 Introduction

This chapter contains the findings and the analysis thereof in relation to the provisions of the

regulatory regime, specifically contains the findings got from the user interviews.
4.1Recap of the Research Objectives
The study considered the following research objectives: assess the legal and institutional framework
governing property rights and compulsory acquisition in Uganda, identify the ambiguities in the legal
regime, identify the social effects of land acquisition in the Albertine Graben Region, and to provide

remedies.
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4.2 Synchronizing the Primary and Secondary findings

The results of the interviews reveal that oil discovery induced land compensation resulted into both
physical relocation and loss of shelter, and economic loss of assets that affected the livelihoods of the
project affected persons in those communities.

The three forms of compensation were executed during the displacement and land dispossession
operations in the research areas, which include: cash compensation, compensation by partial acquisition

and monthly rent payments and compensation in kind or resettlement.

4.2.1 Cash Compensation

Cash compensation was the most adopted means by the affected people of Buliisa and Hoima districts. It
involved the monetary payment for the land, houses, crops, and trees among others. Measurements varied
in relation to items and the land was paid in square meters or acreage. It was however noticed that, the
use of different measurements and payment modalities for the land wasn’t fair in nature. For instance, for
those who had opted for land per square meter were fairly compensated against those who had opted for
acres who eventually got a low deal.

The valuation of houses was varying in cost according to the quality and type. The interviewers revealed
that, assets and property that received compensation were only those that had existed in 2009, the time
when the valuation was conducted, and the cash compensation arrived at were not sufficient for affected
persons to obtain alternative land elsewhere, which affected people’s productivity and inability to acquire
alternative land due to land price appreciations in the surrounding areas, which contradicts with the

Uganda Compensation Guidelines and Assessment under Land Acquisition (GCALA, 2017) principle
1_112

4.2.2 Compensation by Partial Acquisition and Monthly Rent Payments
This modality involves the identification of land for oil activities such as exploration and grounds for
testing, and the owners of the land are paid cash compensation on a monthly basis. This mode of

compensation was executed mostly in areas of Buliisa district. The agreement between the land owners

112 The Principle of Equivalence states that “ Compensation followed by involuntary displacement or Compulsory Land
Acquisition is based on the principle of fairness, adequacy and prior and prompt compensation where the project affected
persons should not be worse off in financial or any terms after the acquisition than he or she was before.
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and the oil companies provided that, when land is no longer needed for oil activities, it would be returned
to the owners, but if the government or company decides to own the rented land indefinitely, the monthly
payments would be nullified and the land owner would get full payment in cash, and specified land
would be rehabilitated to normality.

However, from the findings the agreements were written in English, a language not appreciated by the
majority of the PAPs. This was noticed during the various interviews where most of the affected people
echoed different views in relation to whole compensation mechanism. This demonstrates that, whereas
the compensation guidelines and modalities were in place, most of them were faulted, which created
delays in compensation, property valuation rates were not clear, not equating to the actual market value,

and the agreements not well understood by the affected persons.

4.2.3 Compensation in Kind or Resettlement

This kind of compensation required the settlement with equivalent land and houses they owned in their
former land rather than cash compensation. This was characterized with the resettlement of one head of
the family, with a three bed roomed house to be provided to and the land equivalent to what he or she
owned before it was returned. The head of the family who was polygamous would be entitled to register
only one wife for resettlement, and the land titles were mostly written in the names of the person resettled

as the head of the family.

However, it was noticed that, the resettlement process took longer than anticipated which affected the
PAPs and their plans to plan accordingly to their next resettlement, and to adjust the new environmental
conditions, which also had an adverse effect on the women finding themselves detached from their
husbands.

Most of the PAPs complained of empty promises especially in areas of Kyakaboga resettlement to the
effect that, land titles which had been promised as part of the resettlement package were not fulfilled on
time, and didn’t come easily. These titles were meant to assure legal ownership of the resettlement house
and to assist them advance in recovering their livelihoods as collateral security in acquiring loans among
others. Unfortunately, the persons interviewed expressed psychological stress they are experiencing as a

result of the delayed titles to the effect that, they cannot access capital to start off their new livelihoods.
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4.2.4 Other Findings

In areas like Rwamutonga responsible for waste management, residents were evicted without
compensation, and they now live in camps.1!® There are claims that, the residents were made to sign
agreements which they didn’t understand since they were written in English.

In some areas, the residents received less valued compensation for their land and property, due to the fact
that the valuation process was executed by a government appointed valuer who in most cases overlooked
the property.

The families that resisted the low compensation rates in the refinery project have not yet received
compensation, and for those who did receive it was neither a negotiated nor a bargaining process. The
compensation had been predetermined by the contracted organization (Strategic Friends International)
and the government valuer.

In regard to the adequacy of the compensation, the residents in Butyaba and Wanseko indicated that, it
wasn’t equivalent to the value of their gardens, and that, they were subjected to compensation inequality
to the effect that, a garden of maize and beans would be compensated at just 150,000 shillings

irrespective of the size of the garden.

Most residents felt that the compensation for the attachments on the land was insufficient in accordance
with the standards that regulate compensation. The value was assessed basing on land as a physical asset,
notwithstanding the social implications of relocation, for example the burial grounds were left behind

which caused both psychological distress and emotional stress.

In Kabaale Parish, in Hoima District, for example, in-depth interviews and group discussions revealed
that conditions attached to cutoff dates were not fair. While cutoff dates are necessary to restrict
speculative behavior and therefore deter bulging compensation bills, the dates have been used unfairly in

compulsory land “acquisition” processes for the oil activities.

113113113113 Eyjictions were conducted by a McAlester company, having paid a rich man who owned a land title and was the
one who received compensation. About 1,000 hectares previously occupied by about 700 residents were cordoned off and
denied access to their gardens (https: // reliefweb.int/report/Uganda/ land — eviction-breeds-violence-oil-rich-hoima-
Uganda, accessed on 20/January 2021). The Land Act provides that, before evictions or transactions on land, the Bona fide
occupants must be adequately compensated.
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When government set the cutoff date for the refinery project on the 2nd June 2012, local residents were
restricted from using the land for long term projects, yet they did not receive compensation until six to
seven years later. The cutoff date was not time-bound in terms of when compensation would be made, so,
more than 100 families affected spent all this time without the right to occupy their land, to grow
perennial cash crops such as coffee and bananas!“.

It was also noted that ever since people were stopped from using the land, market food prices in the area
went up. Farmers were no longer using the land to produce crops. Consequently, those who used to earn
from their gardens, through selling surplus food crops have seen their incomes reduced since they have

nothing to sell in the market.

The local markets have also been closed because of lack of produce and customers. This compulsory land
acquisition has had a serious implication especially to vulnerable citizens such as women as one of the

affected PAP women had this to say;'°

As women, we were always given land from our husbands and relatives to grow crops as a source of income. Land was
available for every woman who was energetic and willing to make money. However, since the coming of the oil project, there
has been a renewed interest on land whereby, those who used to give us land can no longer give us because they want
compensation and many households have migrated because of oil discovery.

In Kasenyi villagein Buliisa District, the conditions were not different; Farmers, pastoralists and
fishermen were dispossessed of their land in preparation for the establishment of the central processing
facilities and industrial park that took 784.504 acres of land from the population. The people were
stopped from accessing the already enclosed land since May 2017, yet, they have not received their

compensation.

The study findings indicate that, there were barriers that limited the women participation in the land

compensation process, most men didn’t engage their wives in the compensation monies which resulted

114Joseph Oloka Onyango, Centre for Research on Peace and Development, Courting the Qil or Playing by the Rules, An
Analysis of the Legal and Regulatory framework Governing oil in Uganda, CRPD, Working Paper, No.50, 2018.
115Uganda Consortium on Corporate Accountability, Handbook on Land Ownership, Rights, Interests and Acquisition in
Uganda, 2018.
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into it being wasted in goods and services. Men went ahead to marry new wives, bought lavish vehicles

instead of looking for land to secure their lost property.

Again evidence reveals that, compensation doesn’t sufficiently replace the lost property, lost livelihoods,
improve the incomes, rather it worsens the standard of living of the project affected persons and mostly

the women, children and the aged.
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.0Introduction

This chapter is made up of various conclusions based on analysis of various text and legislation

concerning with the assessment of Compulsory Land Acquisition in Uganda.
5.1 Conclusion

There are challenges in the legal frame work governing compulsory land acquisition, other challenges
arising as a result of government entities like the chief government valuer, the district land boards, the

district land tribunals, and the land registry.

Uganda lacks a clear policy as to what constitutes a just and fair compensation. The law provides that, the
State shall pay just compensation before the compulsory acquisition of any private property.t*® However,

the meaning of a just compensation hasn’t yet been well defined.

In practice, there’s no provided time limit for the approval of Valuation Reports and the compensation
rates compiled by the District Land Board (DLB) used by the Chief Government Valuer which explains
the delays in the compensation process.

From the study, it was noticed that, the DLDs lack computation knowledge to determine the rates
commensurating with current market values, no data inventories in these offices, and no periodical

sensitization programs to enhance their capacities.

The Land Acquisition Act 1965, is no longer in tandem with the current land governance standards to the
effect that, the Act doesn’t provide room to contest against the Minister in situations of acquisition
processes and the justification of the proposed project, the exact amount of land acquired and whether its
within the public interest. This is reflected where the amount of land for acquisition is exaggerated for
purposes of inflating the figures to the benefit of some individuals in the ministry and other government

agencies which increases the cost of the project.

118 Article 26 (2) of the Uganda 1995 Constitution.
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The cash compensation process and resettlement programs had shortcomings that failed to handle the
social, cultural and economic aspects of the affected persons and the communities. The land
compensation and resettlement process was gender blind to the effect that, many women, children and the
elderly were left helpless.

The process experienced fraudulent land acquisitions, connivance, under valuations and delayed or
inadequate compensations. The speed of acquiring land titles legally was accompanied by short notices,
which led to massive community evictions. The customary land tenure was undermined to the effect that,

those who didn’t prove ownership, couldn’t be compensated.
5.2 RECOMMENDATIONS

There’s great need for legislative reform in regard to the terms provided by Article 26 (2) of the
Constitution of Uganda which include “Public Order, Public Safety, and Timely, Adequate, Fair and
Prompt”. To be in line with the efforts of the courts of law which have tried to define these terminologies.

The Land Acquisition Act 1965 is no longer in tandem with the current governance trends which needs to
be amended to bring into conformity with the Constitution of Uganda and to fully operationalize the
Supreme Court decision in Uganda National Authority vs. Irumba Asumani & Peter Magelah where
the Supreme Court confirmed the sanctity of property rights under the Constitution to the effect that, the
court ruled that the Land Acquisition Act (Cap 226) was unconstitutional in so far as it provided for the

compulsory acquisition of property before the payment of compensation to the owner.

The law should provide for compensation of property beyond its monetary value by even considering the
value of the ancestral lands as experienced in Bunyoro Kingdom, and the Constitution should be
expounded to explain what just and fair compensation entails.

A clear timeframe for compensation should be well stipulated in the legal framework, to avoid future
cases of delays which have been evidenced in most parts of the oil project in the Albertine Graben, and it
will assist the affected parties to plan better in acquiring other areas to resettlement.
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The Government should enact regulations to govern the assessment and payment of compensation under
the Land Acquisition Act to operationalize Section 207 of the same Act, to provide an equitable formula
to determine fairness, adequate and prompt compensation and the time frame for the Project Affect

Persons to receive their compensation.

To increase on the empowerment programs for the DLBs through enhanced funding and trainings to
ensure timely appraisal of the District compensation rates which is fundamental to the compensation

assessment for the Project Affected People at the district levels.

Need to effectively operationalize the District Land Tribunals and the Area Land Committees, through
increased funding and capacity building to enhance their roles at the local government level in settling

land disputes which will reduce the case backlog in the Courts of law.

The land registry needs to be reformed to enable expeditious titling of land to let the government
agencies proceed with the adequate and timely compensation of the PAPs, to reduce the multiplicity of
titles especially noticed on public land through freehold land titles, limit corruption and fraud in the
process of acquiring those titles, and to manage customary land tenure in aggressively providing

mechanisms for the acquiring both individual and community titles.

Need for the establishment of an Escrow Account managed by the Courts of law in situations involving
land disputes only involving inter-family or individual disputes regarding ownership of land under the
State appropriation. This implies that, the government can use the land whereas the parties settle their
conflicts in Court.

The government should develop a dissemination of sensitization program to enhance the importance of
infrastructural development to boost public support of these projects, the affected persons should also be

sensitized about their property rights, the processes involved and the remedies available.

The state authorities should strictly observe the law that regulates the compensation process, to maintain
and sustain the land tenure security, reduce on the tensions between the government and its citizens. This
should be guided by the spirit of good governance to balance the public interests and individual interests

with amicable solutions.

117 The Minister may, by statutory instrument, make regulations for the assessment and payment of compensation under
this Act and generally for giving full effect to the provisions and purpose of this Act.

54



The Government officials and the contractors should be sensitized on the property rights, the

expropriation procedures and the inalienable value of the properties and the remedial processes should be

made simpler and affordable and accessible to everyone, whether poor, rich, literate or illiterate.
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